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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HISTORY ASSOCIATES INCORPORATED,

Plaintiff,

Case No. 1:24-cv-1857-ACR

FEDERAL DEPOSIT INSURANCE
CORPORATION,

Defendant.

MOTION FOR LEAVE TO TAKE DISCOVERY

Plaintiff History Associates respectfully requests that the Court issue an order permitting
it to seek discovery under Federal Rule of Civil Procedure 26(d), including leave to take a deposi-

tion under Federal Rule 30(b)(6) of an appropriate FDIC witness. The FDIC opposes this motion.



Case 1:24-cv-01857-ACR  Document 53  Filed 04/14/25 Page 2 of 14

TABLE OF CONTENTS

INTRODUCTION ..ottt s et s e 1
BACKGROUND ..ottt sttt et st s e s e 2

L The FDIC Stonewalled The Pause-Letter FOIA Request Before And During
| 3318 T 15 o) 1 OSSR ROUPROUUPUPRRPRRPO 2

II. History Associates’ Amended Complaint Challenges Unlawful Policies Or
PLACICES ...ttt 2

I11. This Court Stayed The Case For The Parties To Engage In A Cooperative

Information-Sharing Process That The FDIC Quickly Obstructed ........................ 3
ARGUMENT ...ttt ettt ettt st ettt be b 4
L Discovery Is Typical And Appropriate In FOIA Policy-Or-Practice Cases........... 5

1L Discovery Is Needed To Investigate The FDIC’s Unlawful FOIA Policies Or
PLACICES ...ttt 6

A. The FDIC’s Recently Produced Policies Confirm History Associates’
Allegations About Exemption 8 And Raise Further Questions Requiring
DISCOVEIY .ttt ettt ettt e et e e tae e e aae e etreeessaeesasaeesnneeenns 6

B. Recently Produced Policies Reveal The Need For Discovery Into FDIC
Oversight And Guidance About Construing Requests And Conducting
SEATCHES ...ttt 8

C. The Recently Produced Documents Contain No Information About The
FDIC’s Document-Preservation Policies Or Practices ..........c.ccocvevveennennne. 9

CONCLUSION ...ttt ettt sae e 10



Case 1:24-cv-01857-ACR  Document 53  Filed 04/14/25 Page 3 of 14
TABLE OF AUTHORITIES

Cases
Cole v. Fed. Emergency Mgmt. Agency,

340 F.R.D. 485 (D.D.C. 2022) ittt sttt ettt sbe st st sae s eneas 5
CREW v. U.S. Dep’t of Just.,

2006 WL 1518964 (D.D.C. JUNE 1, 2000) .......cceeiriieieieieniesiesieeie ettt st eneenees 5
Gilmore v. Dep’t of Energy,

33 F. Supp. 2d 1184 (N.D. Cal. 1998) .....eeieieieieeiieieeieeeee ettt 6
Jett v. FBI,

241 F. Supp. 3d 1 (D.D.C. 2017) cueeuieieieieeeieeeteteeee ettt sttt 5
Jud. Watch, Inc. v. United States Dep’t of Homeland Sec.,

895 F.3d 770 (D.C. Cir. 2018) cuueiiieiieieieieste sttt st eneas 3,5
Judicial Watch v. U.S. Dep’t of Comm.,

34 F. Supp. 2d 28 (D.D.C. 1998) ...ttt sttt 5
Judicial Watch v. U.S. Dep'’t of State,

2016 WL 10770466 (D.D.C. AUg. 19, 2016) .ccueeuiriieieieieerieceseeieeteeeteeee e 5
Smith v. U.S. Immigr. & Customs Enft,

2018 WL 3069524 (D. Colo. JUune 21, 2018)...cc.eeerieieieieieieriesieeieeeteiieeeee e 6
Swan View Coal. v. Dep’t of Agric.,

39 F. Supp. 2d 42 (D.D.C. 1999) ...ttt 6
Statutes
S ULSICL § 552(2)(8)cvevteuieuieieieteeie ettt ettt ettt sttt ettt ettt b ettt h et n et e b e beebeeaeeneeneeneas 7
S ULSICL § 552(D) ettt e et ettt ettt st sa et s as 7
Rules
Fed. R. Civ. P 20(d) ceeenieieeiecieeieee ettt ettt ettt ettt be b s eneas 5
Fed. R. Civ. Pu20(E) ettt ettt ettt s be e ene s s 5
Local CivIL RULE 16.3 ..ottt sttt st et nae e 5

il



Case 1:24-cv-01857-ACR  Document 53  Filed 04/14/25 Page 4 of 14

INTRODUCTION

History Associates’ amended complaint alleges that the FDIC uses unlawful policies or
practices to frustrate FOIA requests—including the pause-letter request and others submitted by
History Associates at Coinbase’s direction. The Court previously raised the prospect of swift dis-
covery from and potential sanctions against the FDIC. But it stayed the case to give the FDIC a
chance to “work cooperatively” with History Associates in an informal quasi-discovery process.
The Court made clear, however, that if History Associates was “not satisfied that [it is] getting the
full story,” then the Court would “order a 30(b)(6) [deposition] very quickly.” ECF 38-1 at 15.

That informal process broke down, and formal discovery is now necessary. Although the
FDIC created a superficial appearance of cooperation by belatedly producing voluminous (albeit
over-redacted) records responsive to History Associates’ original pause-letter request, the agency
made clear by its words and actions that it had no interest in sharing the information central to the
policy-or-practice claims. History Associates therefore moved to lift the stay so that it could pro-
ceed with discovery, and the Court promptly granted that motion. History Associates now seeks
leave to take discovery, including a tailored 30(b)(6) deposition, to develop its case.

Discovery is justified. District courts have broad discretion to authorize discovery in FOIA
cases, and they do so frequently in FOIA policy-or-practice cases. Discovery, including a deposi-
tion, is acutely needed here to get to the bottom of the unlawful FOIA policies and practices that
History Associates has alleged but that the FDIC has steadfastly sought to keep concealed. And,
far from exonerating the agency, the few internal FOIA policies the FDIC did produce in the in-
formal process’s waning hours appear to confirm that the FDIC is engaged in exactly the sort of
unlawful practices History Associates has alleged. They also raise still more questions about the
FDIC’s practices that amplify the need for discovery. History Associates therefore respectfully

requests that the Court promptly grant leave for History Associates to initiate discovery.
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BACKGROUND
I The FDIC Stonewalled The Pause-Letter FOIA Request Before And During Litigation

Since History Associates filed its FOIA request for “pause letters,” the FDIC has tried to
block it at every turn. The FDIC denied History Associates’ request in toto, based on its view that
the pause letters categorically are protected by Exemption 8. ECF 37-2 at 1; ECF 37-3 at 6-7.
After History Associates filed this suit in June 2024, the FDIC doubled down by asserting in its
answer and preliminary filings that the pause letters were categorically exempt. ECF 1, 13.

After the Court instructed the FDIC to produce both a Vaughn index and redacted letters,
ECF 25-1 at 9-10, the FDIC produced an index but no records, requiring a further Court order to
comply, ECF 25; Nov. 4, 2024, Minute Order. The 23 pause letters the FDIC produced were so
heavily redacted that, based on in camera review of a sample, the Court was “concerned with what
appear[ed] to be [the] FDIC’s lack of good-faith effort” and ordered the FDIC to “re-review the
documents” and “make more thoughtful redactions.” Dec. 12, 2024, Minute Order.

The FDIC then conducted a new search and uncovered two more pause letters and nar-
rowed its redactions. ECF 27. In that production, the FDIC revealed for the first time that it had
construed History Associates’ FOIA request in an implausibly narrow manner, thereby unduly
limiting its search for responsive documents. ECF 27 at 3-4. At a hearing, the Court expressed
skepticism of the FDIC’s narrow interpretation of the FOIA request, questioned the agency about
that interpretation’s origin (questions its counsel could not answer), and ordered the FDIC to pro-
duce all remaining pause letters by February 7. ECF 37-1 at 24; Jan. 22, 2025, Minute Order.

IL. History Associates’ Amended Complaint Challenges Unlawful Policies Or Practices

Combined with the agency’s blanket assertions of FOIA exemptions, the revelations re-
garding the FDIC’s inadequate search and crabbed reading of the FOIA request in this case—as

well as public allegations of document destruction aired elsewhere—gave History Associates con-
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cern that the FDIC’s response to the pause-letter request was still incomplete and a product of
unlawful FOIA policies or practices. The FDIC’s later actions would confirm those fears. On
February 5, the FDIC produced 790 pages of additional documents, including numerous additional
pause letters—demonstrating the inadequacy of its prior productions. See ECF 31.

History Associates sought and obtained the Court’s leave to amend its complaint to raise
FOIA policy-or-practice claims, ECF 27 at 2; ECF 37-1 at 11; January 22, 2025, Minute Order,
and it filed its amended complaint on February 10, see ECF 34-1 (complaint attached as exhibit to
motion to seal, later publicly docketed as ECF 37). The amended complaint alleges—based on
the FDIC’s handling of this and other FOIA requests History Associates has filed, ECF 37
1 96-105—that the FDIC has four unlawful FOIA policies or practices:

1. an unlawful policy or practice of making blanket assertions that requested records are

categorically subject to Exemption 8 and so immune to disclosure—including going so
far as to refuse to confirm whether the records exist. ECF 37 4 120.

2. anunlawful policy or practice of construing FOIA requests narrowly, rather than liber-
ally as FOIA requires. Id. § 121.

3. an unlawful policy or practice of failing to conduct a search reasonably calculated to
uncover all responsive records within the agency’s possession or control. /d. § 122.

4. an unlawful policy or practice of failing to take necessary steps to ensure that records
responsive to FOIA requests are properly preserved, including implementing litigation
holds when a FOIA suit is brought. Id. 9 123.!

III.  This Court Stayed The Case For The Parties To Engage In A Cooperative Information-
Sharing Process That The FDIC Quickly Obstructed

At a February 11 hearing, the Court observed that the agency seemed to have changed tack

and “been properly motivated now, both by a new chair and some press as to their practices, to

! The addition of those policy-or-practice claims also means that the FDIC’s later production of
remaining pause letters here cannot moot this case: As the D.C. Circuit has recognized, “policy
or practice claim[s]” operate as “an exception to mootness” that prevent an agency from insulating
unlawful FOIA practices from judicial review by producing requested records. Jud. Watch, Inc.
v. United States Dep’t of Homeland Sec., 895 F.3d 770, 777 (D.C. Cir. 2018).
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work cooperatively with” History Associates on resolving its policy-or-practice claims. ECF 38-1
at 15, 17. The Court therefore stayed the FDIC’s deadline to answer the amended complaint and
required the parties to engage in an informal information-sharing process. See id. at 15, 17; see
also February 11, 2025, Minute Order. The Court also stated, however, that if “during the course
of that cooperation” History Associates is “not satisfied that [it is] getting the full story, then cer-
tainly come back to me and I’'m happy to order a 30(b)(6) very quickly.” ECF 38-1 at 15.

Consistent with the Court’s instructions, History Associates sent the FDIC two sets of in-
formation requests related to “what [the FDIC’s] practices have been and were.” ECF 38-1 at 15.
But the FDIC proved unwilling to work cooperatively with History Associates in investigating the
FDIC’s FOIA policies or practices. It bristled at being asked to respond to what it characterized
as “discovery-like requests upon the FDIC without any of the reasonableness guardrails imposed
on parties in litigation by the Federal Rules of Civil Procedure.” ECF 44 at 5-6. And the agency
never responded to certain of History Associates’ requests, including a request for materials used
to train employees on FOIA and a request for a list of FDIC document repositories.

In light of the FDIC’s lack of cooperation, History Associates moved to lift the stay, and
the Court granted that motion. See ECF 49; April 2, 2025, Minute Order.

Meanwhile, on April 1, the FDIC provided History Associates with certain written internal
FOIA policies, see Exhibit A, which as discussed below appear to indicate that the FDIC is en-
gaged in the alleged unlawful FOIA policies and practices and that more investigation is warranted.

ARGUMENT

Discovery is standard fare in cases challenging an agency’s FOIA policies or practices. It
is often the only way a FOIA plaintiff can prove that an agency’s handling of a FOIA request

within its walls stems from a policy or practice forbidden by the statute. The FDIC’s inexplicable
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processing of History Associates’ pause-letter FOIA request (as well as others) and its own finally
revealed internal policies raise serious questions that warrant immediate discovery.?

L Discovery Is Typical And Appropriate In FOIA Policy-Or-Practice Cases

Discovery in FOIA cases is within the district court’s discretion. Even in FOIA cases not
raising policy-or-practice claims, where discovery is more limited, courts have authorized 30(b)(6)
depositions, document requests, and interrogatories where a plaintiff “has made a sufficient show-
ing that the agency acted in bad faith,” “has raised a sufficient question as to the agency’s good
faith,” or has raised concerns about the adequacy of the agency’s search or document destruction.
See, e.g., CREW v. U.S. Dep’t of Just., 2006 WL 1518964, at *3 & n.4 (D.D.C. June 1, 2006)
(ordering discovery because “there still remain unanswered questions” about agency’s processing
of request; collecting cases); Cole v. Fed. Emergency Mgmt. Agency, 340 F.R.D. 485, 487 (D.D.C.
2022) (same; authorizing two 30(b)(6) depositions); Judicial Watch v. U.S. Dep’t of State,
2016 WL 10770466, at *1, *2, *7-8 (D.D.C. Aug. 19, 2016) (authorizing six depositions, including
30(b)(6) deposition); Judicial Watch v. U.S. Dep’t of Comm., 34 F. Supp. 2d 28, 33 (D.D.C. 1998)
(authorizing depositions that uncovered evidence of document destruction); Jett v. FBI, 241 F. Supp.
3d 1, 4 (D.D.C. 2017) (authorizing discovery regarding adequacy of agency’s search).

Courts have, and routinely exercise, even broader discretion to authorize discovery in
FOIA cases raising policy-or-practice claims. See Jud. Watch, Inc. v. United States Dep’t of
Homeland Sec., 895 F.3d 770, 784 (D.C. Cir. 2018) (remanding for district court to consider “the
appropriateness of discovery” in policy-or-practice case). And for good reason. Whereas the fac-

tual disputes in a standard FOIA case typically are limited to the adequacy of an agency’s search

2 History Associates seeks leave because it “may not seek discovery ... before the parties have
conferred as required by Rule 26(f), except ... when authorized ... by court order.” Fed. R. Civ.
P. 26(d). But under Local Civil Rule 16.3, FOIA cases are exempt from Rule 26(¥).
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and the veracity of its affiant, policy-or-practice suits also involve factual disputes about the exist-
ence and nature of an agency’s FOIA policies or practices. When such disputes exist, discovery
is essential to gather evidence in support of the plaintiff’s claims that concern the agency’s conduct
behind closed doors. See, e.g., Swan View Coal. v. Dep’t of Agric., 39 F. Supp. 2d 42, 45 (D.D.C.
1999) (authorizing “discovery” upon “policy claim”); see also, e.g., Gilmore v. Dep’t of Energy,
33 F. Supp. 2d 1184, 1190 (N.D. Cal. 1998) (permitting discovery in “policies and practices” suit);
Smithv. U.S. Immigr. & Customs Enf’t, 2018 WL 3069524, at *4 (D. Colo. June 21, 2018) (same).

IL. Discovery Is Needed To Investigate The FDIC’s Unlawful FOIA Policies Or Practices

Discovery is warranted here. The FDIC’s actions have raised serious questions about the
lawfulness of the agency’s FOIA processes and whether it has acted in good faith. And the written
policies the FDIC produced in the closing hours of the informal information-sharing phase indicate
that the agency does in fact have unlawful FOIA policies and practices. The key factual questions
about the FDIC’s policies and practices can be answered only through discovery.

A. The FDIC’s Recently Produced Policies Confirm History Associates’ Allega-
tions About Exemption 8 And Raise Further Questions Requiring Discovery

The FDIC has never denied that in this case it made “blanket assertions that [the] requested
records are categorically subject to Exemption 8 in their entirety.” ECF 37 §93. And the policies
the agency has produced so far indicate that its blanket denial here was no outlier: It is apparently
the FDIC’s official policy to withhold in full every document that implicates Exemption 8—which
in the FDIC’s view of Exemption 8 is apparently every FDIC document referring to a bank.

For example, the FDIC produced a policy of the agency’s division of Risk Management
Supervision—the division that “maintains the supervisory correspondence that go back and forth
with banks,” like the pause letters. ECF 37-1 at 7. That policy states that any responsive document

implicating “FOIA Exemption (b)(8)” should be “withheld in full.” Ex. A at 32 (“withheld in full,
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i.e. citing FOIA Exemption (b)(8)”). The same policy states that the FDIC has “no duty to segre-
gate factual from analytical or deliberative material” when applying Exemption 8. Ex. A at 18,
29. Both statements contradict FOIA’s requirement that the agency disclose segregable portions
of every responsive record. 5 U.S.C. § 552(a)(8), (b). The policy also describes Exemption 8 in
sweeping terms, calling it “all-inclusive” and the FDIC’s “own FOIA exemption ... to maintain
the confidentiality of [its] work.”—a parochial get-out-of-FOIA-free card. Ex. A at 18, 29.

Other policies reveal that FDIC FOIA officers sometimes do not even conduct searches in
response to FOIA requests once they conclude Exemption 8 applies. If a FOIA officer believes
that a request seeks documents that will be withheld in full under Exemption 8, the FOIA officer
can seek permission to “respond without searching for or locating the records.” Ex. A at 178-79.
That deny-first, search-never protocol makes compliance with FOIA’s segregability obligations
impossible. Yet that appears to be exactly what happened to History Associates’ pause-letter re-
quest: The agency’s denial letter summarily stated that the information History Associates sought
“would be exempt from disclosure” “if it exists and could be located.” ECF 37-3 at 1.

Discovery is needed to probe these issues. For example, a sample of FDIC responses to
FOIA requests withholding records based on Exemption 8 might reveal the frequency with which
it employs the kind of wholesale approach it used here. FDIC FOIA-training documents—which
are mentioned but not included in the FDIC’s most recent production (Ex. A at 121, 152), despite
History Associates’ requests (ECF 44-3 at 6)—might reveal how FDIC employees are told to apply
Exemption 8. Production of the FDIC’s “Foreseeable Harm Standards,” which the FDIC redacted
in full, could show how the FDIC applies FOIA’s requirement that documents be withheld only if

“disclosure would harm an interest protected by”” Exemption 8, 5 U.S.C. § 552(a)(8)(A)(1)(I). See
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Exhibit A at 60-62. And a 30(b)(6) deposition could explore the FDIC’s actual practices, as op-
posed to its formal policies, when applying Exemption 8.

B. Recently Produced Policies Reveal The Need For Discovery Into FDIC Over-
sight And Guidance About Construing Requests And Conducting Searches

Discovery is also required to investigate History Associates’ claims that the FDIC “nar-
rowly constru[es] FOIA requests” and does not “search for all records within the FDIC’s custody
or control.” ECF 37 44 96, 99. The FDIC has yet to explain why its search for records responsive
to the pause-letter request yielded only 23 records in November, then 25 in January, and later
dozens more. Nor has the agency explained how it came to interpret that request in a manner the
Court characterized as “way too narrowly, in a way that’s ... almost laughable.” ECF 37-1 at 3.

The FOIA policies in the FDIC’s most recent production suggest that the FDIC’s mishan-
dling of the pause-letter request might result from a lack of adequate guidance and oversight. The
policies state that it is generally the responsibility of FDIC “employees in the divisions and offices
[to] conduct the search” for responsive records. Ex. A at 120-21. But it is not clear what, if any,
oversight is provided by FDIC attorneys trained on FOIA’s legal requirements. Indeed, when
asked by the Court “[w]ho took the incredibly narrow illogical view of [History Associates’] FOIA
request,” the FDIC’s counsel stated that he did not know who “processed the FOIA request.” ECF
37-1 at 3. But that same FDIC counsel had signed the agency’s decision denying History Associ-
ates’ administrative appeal. ECF 37-3 at 7. If that official does not know, who does?

To understand how the FDIC interprets FOIA requests and conducts searches in response
to them, History Associates needs discovery to obtain (among other things) training materials pro-
vided to FOIA officers. And a 30(b)(6) deposition is needed to illuminate, for example, how the
FDIC allocates authority to construe FOIA requests and search for documents between the FDIC’s

legal team and other employees, and how those employees’ handling of FOIA requests is overseen.
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C. The Recently Produced Documents Contain No Information About The
FDIC’s Document-Preservation Policies Or Practices

Finally, discovery is warranted to investigate History Associates’ claim that the FDIC fails
to take necessary steps to ensure that records responsive to FOIA requests are properly preserved,
including implementing litigation holds when a FOIA suit is brought. ECF 37 99 102-05. What
is perhaps most troubling on this score about the recently produced policies is what they do not
say: They contain nothing addressing FDIC employees’ duty to preserve records responsive to
FOIA requests, before or during litigation. That could explain why the FDIC previously could
not answer the Court’s questions about what steps it took to preserve documents in this case and
about whether the FDIC implements litigation holds. See ECF 37-1 at 4-8. And although the
FDIC says it has now investigated the protections in place to preserve documents contained in the
RADD database, its recently produced policies demonstrate that there are other databases that may
not have RADD’s safeguards—to say nothing of paper records. See Ex. A at 180. The FDIC
refused to provide even a list of its other databases in the informal information-sharing process—
let alone describe the document-preservation policies applicable to each one. See ECF 48 at 4.

Any documents to that effect should be produced through formal discovery, as should any
training documents on the subject. And a targeted deposition can bring to light, for instance, how

the FDIC protects records in those databases and audits databases to detect document deletion.

okskokook

The FDIC’s conduct in this case, as well as History Associates’ experience with other
FOIA requests it has before that agency, point to fundamental breakdowns in the agency’s FOIA
processes. And the FDIC’s recently produced policies seem to confirm as much. As in prior FOIA
policy-or-practice cases involving an agency’s alleged misconduct behind closed doors, discovery

is the appropriate—indeed, only—avenue for the plaintiff to develop its claims.
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That discovery should include a tailored deposition. This Court previously indicated it
would be “happy to order a 30(b)(6) very quickly” if the FDIC did not give History Associates the
“full story” regarding its FOIA policies and practices. ECF 38-1 at 15. That is exactly what has
happened. And as the FDIC’s productions to date demonstrate, the documents alone—or at least
those the agency has been willing to produce—contain gaps, leave key questions unanswered, and
raise additional questions about the agency’s FOIA compliance. Only an informed agency depo-
nent can definitively answer, for example, whether the FDIC’s conduct here—its blanket invoca-
tion of Exemption 8, its arbitrarily narrow interpretation of the pause-letter request, its deficient
searches, and its failure to implement basic document-preservation safeguards—is illustrative of
its behind-the-scenes routines. A 30(b)(6) deposition, in short, would allow History Associates at
long last to understand how the FDIC’s handling of its FOIA requests went off the rails and what
must change at the agency to ensure that future FOIA requests do not meet the same fate.

CONCLUSION

The Court should permit History Associates to serve requests for production and interrog-

atories and order the FDIC to make a witness available for a 30(b)(6) deposition.

10
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Date: April 14, 2025

11

Respectfully submitted,

/s/ Jonathan C. Bond

Eugene Scalia

Jonathan C. Bond

Nick Harper

Aaron Hauptman

GIBSON, DUNN & CRUTCHER LLP
1700 M Street, N.W.
Washington, D.C. 20036
Telephone: 202.955.8500
Facsimile: 202.467.0539
escalia@gibsondunn.com
jbond@gibsondunn.com
nharper@gibsondunn.com
ahauptman@gibsondunn.com

Attorneys for Plaintiff
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