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vs. 
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         Defendant-Appellant, 
and 
MAGGIE ASTOR, TIFFANY HSU, and JOHN 
DOES 1-5, 
         Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Appellate Division Docket 
No. 2021-09551 
 
Westchester County Index 
No. 63921/2020 

--------------------------------------------------------------X 
AFFIRMATION OF BRIAN HAUSS IN SUPPORT OF MOTION FOR 

LEAVE TO FILE PROPOSED BRIEF OF AMICI CURIAE 

BRIAN HAUSS, an attorney duly admitted to practice before this Court, 

affirms under penalty of perjury pursuant to CPLR 2106, as follows: 

1. I am a member of the bar of the State of New York. I am a Senior Staff 

Attorney at the American Civil Liberties Union Foundation (“ACLU”). I am not a 

party to this action and am in good standing in the Courts of the State of New York. 

2. Pursuant to this Court’s Rule of Practice 1250.4 [f], the ACLU, the New York 

Civil Liberties Union, and the National Coalition Against Censorship (together 

“Amici”) request permission to appear as amicus curiae in the above-captioned case.  

Amici do not request permission to participate in oral argument. 
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3. On January 6 and 7, 2022, I communicated with counsel for Plaintiff-

Respondent and for Defendant-Appellant to request their consent for Amici to seek 

leave to participate as amicus curiae in this case.  Both Plaintiff-Respondent and 

Defendant-Appellant consented.   

Background and Procedural History 

4. This case raises the question of whether the lower court’s order of a prior 

restraint against the Defendant-Appellant The New York Times Company (the 

“Times”) violates the First Amendment to the United States Constitution and Article 

I, § 8 of the New York State Constitution. 

5. The Times lawfully obtained attorney–client privileged legal memoranda 

belonging to Project Veritas.  The Times published those memoranda on their 

website on November 11, 2021.  

6. On December 23, 2021, the lower court granted a motion by Project Veritas’ 

seeking a prior restraint against the Times.  Among other directives, the lower court 

ordered the Times to (1) immediately turn over to Project Veritas’ counsel all 

physical copies of the subject legal memoranda; (2) destroy all of copies of the 

memoranda in their possession; (3) use best efforts to retrieve copies of the 

memoranda provided to third parties; and (4) refrain from publishing the subject 

legal memoranda to any persons.  The Times now moves this Court for a stay of the 

lower court’s order. 
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7. Prior restraints are presumptively invalid under both the First Amendment to 

the United States Constitution and Article I, § 8 of the New York State Constitution.  

Both constitutional provisions guarantee the freedom of the press and the right of 

the public to receive information and ideas without regard to their social worth.  Prior 

restraints violate both of these guarantees.  Plaintiff-Respondent has not and cannot 

meet the heavy burden required to justify an order prohibiting the Times from 

publishing the subject legal memoranda.   

8. The lower court erred by issuing the prior restraint based on its own views on 

whether the memoranda constituted matters of public concern worthy of publication 

and public debate.  Neither the federal nor the state constitution permits courts to 

interpose their editorial judgments between the freedom of the press and the right of 

the public to receive information.   

9. A public concern litmus test is not only inappropriate in this context, the lower 

court misapplied it in any event, ruling that attorney–client communications are 

categorically matters of private concern without regard to the content of the 

communications.  Contrary to the lower court’s conclusion, the public may have a 

strong interest in reporting about documents and communications that are subject to 

attorney–client privilege.   
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Statement of Interest of Proposed Amici 

10. The American Civil Liberties Union (ACLU) is a nationwide, nonprofit, 

nonpartisan organization dedicated to the principles of liberty and equality embodied 

in the Constitution and our nation’s civil rights laws. Since its founding in 1920, the 

ACLU has frequently appeared before courts throughout the country in cases 

involving the exercise of First Amendment rights, both as direct counsel and as 

amicus curiae. (See, e.g., Hague v. Congress of Industrial Organizations, 307 US 

496 [1939]; Bartnicki v. Vopper, 532 US 514 [2001]; Snyder v. Phelps, 562 US 443 

[2011]; Mahanoy Area Sch. Dist. v. B. L. by & through Levy, 141 S Ct 2038 [2021].) 

The New York Civil Liberties Union (NYCLU) is the statewide affiliate of the 

ACLU and has approximately 82,000 members across New York State. Both the 

ACLU and the NYCLU have long supported the press’s right to publish, and the 

public’s right to receive information and ideas, free from government interference. 

The proper resolution of this case is therefore a matter of substantial interest to the 

ACLU, the NYCLU, and their members. 

11. The National Coalition Against Censorship (NCAC) is an alliance of more 

than 50 national non-profit literary, artistic, religious, educational, professional, 

labor, and civil liberties groups. The organization’s purpose is to promote freedom 

of thought, inquiry and expression and oppose censorship in all its forms. It therefore 
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has a longstanding interest in assuring the continuance of robust First Amendment 

protections.  

Request to File Proposed Brief 

12. Pursuant to this Court’s Rule of Practice 1250.4, Amici respectfully request to 

file the proposed Brief of Amici Curiae, a true and correct copy of which is included 

with this submission as Exhibit A. 

13. As required by this Court’s Rule of Practice 1250.4, a true and correct copy 

of the Notice of Appeal with proof of filing is included with this submission as 

Exhibit B.  

14. As required by this Court’s Rule of Practice 1250.4, a true and correct copy 

of the Decision and Order appealed from with proof of filing is included with this 

submission as Exhibit C.  

WHEREFORE, the proposed Amici respectfully requests that they be 

permitted to file their proposed brief.  

Dated:   New York, New York 
January 10, 2022 

       
____________________________ 
Brian Hauss 
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INTRODUCTION 

 This appeal arises from a decision of the Supreme Court, Westchester County 

ordering the New York Times to cease reporting on information contained in certain 

legal memoranda providing legal advice to Project Veritas, and further ordering the 

Times to relinquish possession of those documents. Amici curiae submit this brief to 

advise the Court about the public’s right to access information free from judicial 

censorship. 

In the Pentagon Papers case, the U.S. Supreme Court rejected the federal 

government’s request for a prior restraint against reporting on a classified study 

about the then-ongoing Vietnam War, holding that the government’s asserted 

national security interests failed to meet the “heavy burden of showing justification 

for the imposition of such a restraint.” (N.Y. Times Co. v United States, 403 US 713, 

714 [1971 per curiam].) Here, the lower court held that Project Veritas’ privacy 

interests justify the imposition of a prior restraint. The difference between these 

rulings appears to hinge on the lower court’s conclusion that the legal memoranda 

at issue here, or any documents covered by the attorney–client privilege, are not 

legitimate subjects of public concern. 

As an initial matter, the lower court erred in allowing its own views about 

what constitutes a matter of public concern to dictate the Times’ reporting. The Court 

of Appeals has long recognized that determining what constitutes a legitimate matter 
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of public concern is primarily a job for editors. Judicial interference with the editorial 

judgment of newspapers abridges not only freedom of the press, but the right of the 

public to receive information and ideas. Although courts must occasionally review 

the press’s exercise of editorial judgment, that review is exceedingly deferential. It 

does not properly extend to the imposition of prior restraints on the press, which are 

particularly disfavored because they give courts unilateral authority to freeze public 

debate before appellate review has been exhausted. This grave judicial power should 

not be predicated on the public concern test’s open-ended legal standard, which 

gives too much room to individual judges’ subjective beliefs and biases. Both the 

New York State Constitution and the United States Constitution provide that the 

press and the public are the proper arbiters of whether and to what extent information 

is worthy of their concern, not the courts. 

 The lower court’s misapplication of the public concern test demonstrates the 

danger of allowing courts to enjoin reporting on the basis of their own 

determinations about newsworthiness. Contrary to the court’s conclusion that 

attorney–client communications are categorically matters of private concern, the 

public may have an interest in reporting about documents and communications that 

are subject to attorney–client privilege. For example, the public undoubtedly had a 

strong interest in the Panama Papers leak, which involved the disclosure to the press 

of millions of attorney–client documents describing shady business dealings by 
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prominent public figures and officials. The First Amendment fully protects the right 

to report on such documents, so long as they were lawfully obtained by the press 

outside the discovery process. Any other conclusion would radically undermine the 

New York and United States Constitutions’ guarantees of press freedom and the 

public’s right to receive information. 

Accordingly, this Court should vacate the lower court’s Decision and Order 

imposing a prior restraint against the Times’ reporting. 

INTERESTS OF PROPOSED AMICI CURIAE 

The American Civil Liberties Union (ACLU) is a nationwide, nonprofit, 

nonpartisan organization dedicated to the principles of liberty and equality embodied 

in the Constitution and our nation’s civil rights laws. Since its founding in 1920, the 

ACLU has frequently appeared before courts throughout the country in cases 

involving the exercise of First Amendment rights, both as direct counsel and as 

amicus curiae. (See, e.g., Hague v Comm. for Indus. Org., 307 US 496 [1939]; 

Bartnicki v Vopper, 532 US 514 [2001]; Snyder v Phelps, 562 US 443 [2011]; 

Mahanoy Area Sch. Dist. v B. L., 549 US ___, 141 S Ct 2038 [2021].) The New York 

Civil Liberties Union (NYCLU) is the statewide affiliate of the ACLU and has 

approximately 82,000 members across New York State. Both the ACLU and the 

NYCLU have long supported the press’s right to publish, and the public’s right to 

receive information and ideas, free from government interference. The proper 
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resolution of this case is therefore a matter of substantial interest to the ACLU, the 

NYCLU, and their members. 

The National Coalition Against Censorship (NCAC) is an alliance of more 

than 50 national nonprofit literary, artistic, religious, educational, professional, 

labor, and civil liberties groups. The organization’s purpose is to promote freedom 

of thought, inquiry and expression and oppose censorship in all its forms. It therefore 

has a longstanding interest in assuring the continuance of robust First Amendment 

protections. The views presented in this brief are those of NCAC and do not 

necessarily represent the views of each of its participating organizations. 

ARGUMENT 

I. A Prior Restraint on the Press Is a Presumptively Unconstitutional 
Restriction on Public Debate. 

It is a “fundamental principle of our constitutional system” that democracy 

depends on “uninhibited, robust, and wide-open” public debate. (N.Y. Times Co. v 

Sullivan, 376 US 254, 269–70 [1964].) “The First Amendment respects the right of 

citizens to enjoy the free flow of information and ideas, a right which necessarily 

encompasses the correlative rights to receive and to communicate.” (Westchester 

Rockland Newspapers, Inc. v Leggett, 48 NY2d 430, 452 [1979, Fuchsberg, J., 

concurring].) “[T]he Constitution specifically selected the press . . . to play an 

important role in the discussion of public affairs.” (Mills v Alabama, 384 US 214, 

219 [1966].) The press has not shrunk from its vocation. Newspapers and other 
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members of the press have long “shed . . . more light on the public and business 

affairs of the nation than any other instrumentality of publicity.” (Grosjean v Am. 

Press Co., 297 US 233, 250 [1936].) The continued independence of the press is 

necessary to ensure that “informed public opinion” remains an “effective restraint[] 

upon misgovernment.” (Id.) 

 Recognizing that a free press is indispensable to our system of self-

government, the Supreme Court has consistently rebuffed attempts to infringe the 

press’s editorial autonomy. These intrusions have taken many forms over the years: 

restrictions on the publication of sensitive information (Bartnicki v Vopper, 532 US 

514 [2001]; N.Y. Times Co. v United States, 413 US 713 [1971]); financial restraints 

on certain publications (Minneapolis Star & Trib. Co. v Minn. Comm’r of Revenue, 

460 US 575 [1983]; Grosjean, 297 US at 249–50); and compelled publication of 

third-party speech (Miami Herald Publ’g Co. v Tornillo, 418 US 241 [1974]). 

Despite their variety, these cases all reached the same conclusion—the government’s 

restrictions were deemed incompatible with the “preserv[ation of] an untrammeled 

press as a vital source of public information.” (Grosjean, 397 US at 250.) 

 Never are these concerns more powerful than when the press is subjected to a 

prior restraint. “A ‘prior restraint’ on speech is ‘a law, regulation or judicial order 

that suppresses speech—or provides for its suppression at the discretion of 

government officials—on the basis of the speech’s content and in advance of its 
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actual expression.’” (Ash v Bd. of Mgrs. of the 155 Condo., 44 AD3d 324, 324 [1st 

Dep’t 2007] (quoting United States v Quattrone, 402 F3d 304, 309 [2d Cir 2005]); 

see also, e.g., Alexander v United States, 509 US 544, 550 [1993] (“Temporary 

restraining orders and permanent injunctions—i.e., court orders that actually forbid 

speech activities—are classic examples of prior restraints.”).)  

Whereas “[a] criminal penalty or a judgment in a defamation case is subject 

to the whole panoply of protections afforded by deferring impact of the judgment 

until all avenues of appellate review have been exhausted,” a prior restraint “has an 

immediate and irreversible sanction” that effectively prevents publication while the 

order remains in effect. (Neb. Press Ass’n v Stuart, 427 US 539, 559 [1976] (Neb. 

Press Ass’n II).) “If it can be said that a threat of criminal or civil sanctions after 

publication ‘chills’ speech, prior restraint ‘freezes’ it at least for the time,” which is 

especially dangerous “when the prior restraint falls upon the communication of news 

and commentary on current events.” (Id.) 

A prior restraint violates “the right of citizens to enjoy the free flow of 

information and ideas.” (Westchester Rockland Newspapers, Inc., 48 NY2d at 452 

[Fuchsberg, J., concurring].) Without timely access to information, “the constant 

stream of [public] thought and discourse may be slowed to an intermittent trickle.” 

(Id.) Such an extraordinary intrusion on the public’s access to information comes 

bearing “a ‘heavy presumption’ against its constitutional validity.” (Org. for a Better 
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Austin v Keefe, 402 US 415, 419 [1971].) “The presumption against prior restraints 

is heavier—and the degree of protection broader—than that against limits on 

expression imposed by criminal penalties.” (Se. Promotions Ltd. v Conrad, 520 US 

546, 558–59 [1975].)  

The Supreme Court has upheld prior restraints only in “exceptional cases.” 

(Near v Minnesota, 283 US 697, 716 [1931].) “Even where questions of allegedly 

urgent national security, or competing constitutional interests, are concerned, [the 

Court has] imposed this ‘most extraordinary remed[y]’ only where the evil that 

would result from the reportage is both great and certain and cannot be mitigated by 

less intrusive measures.” (CBS, Inc. v Davis, 510 US 1315, 1317 [1994 Blackmun, 

J., in chambers] (alteration in original) (internal citations omitted).)  

In New York Times Co. v United States (403 US 713 [1971]), the Supreme 

Court held that the government’s attempt to suppress the publication of the Pentagon 

Papers during the Vietnam War failed to satisfy this exceedingly demanding 

standard, notwithstanding the assertion by the United States that publication would 

cause grave and irreparable damage to the nation’s security. The Court reached this 

conclusion “despite the fact that a majority of the Court believed that release of the 

documents, which were classified ‘Top Secret-Sensitive’ and which were obtained 

surreptitiously, would be harmful to the Nation and might even be prosecuted after 
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publication as a violation of various espionage statutes.” (Neb. Press Ass’n II, 427 

US at 591–92 [Brennan, J., concurring].) 

The protections afforded under New York’s Constitution are even more 

robust. “New York has a long tradition, with roots dating back to the colonial era, of 

providing the utmost protection of freedom of the press.” (Matter of Holmes v 

Winter, 22 NY3d 300, 307 [1st Dep’t 2013].) This tradition originated with the trial 

of John Peter Zenger, who was prosecuted after he refused to disclose the source for 

an article criticizing New York’s colonial governor. (Id.) Zenger’s acquittal 

“acknowledg[ed] the critical role that the press would play in our democratic society, 

[and] New York became a hospitable environment for journalists and other 

purveyors of the written word, leading the burgeoning publishing industry to 

establish a home in our state during the early years of our nation’s history.” (Id.)  

Article I, § 8 of the New York Constitution provides that “[e]very citizen may 

freely speak, write and publish his or her sentiments on all subjects . . . and no law 

shall be passed to restrain or abridge the liberty of speech or of the press.” This text 

reflects a conscious decision on the part of the drafters “not to model our provision 

after the First Amendment, instead deciding to adopt more expansive language[.]” 

(Matter of Holmes, 22 NY3d. at 307.) It affords broader free speech and free press 

protection than the First Amendment to the U.S. Constitution, “in keeping with the 

consistent tradition in this State of providing the broadest possible protection to ‘the 
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sensitive role of gathering and disseminating news of public events.” (Id. at 308 

(internal quotation marks omitted); see also Immuno AG. v Moor-Jankowski, 77 

NY2d 235, 250 [1991].)  

New York courts require “a showing on the record that [ ] expression will 

immediately and irreparably create public injury” before a prior restraint may issue. 

(People ex rel. Arcara v Cloud Books, 68 NY2d 553, 558 [1986] (emphasis added).) 

Injuries that are “limited to [the] plaintiff alone” do “not create the type of imminent 

and irreversible injury to the public that would warrant the extraordinary remedy of 

prior restraint.” (Porco v Lifetime Ent. Servs., LLC, 116 AD3d 1264, 1266 [3d Dep’t 

2014].)  

II. The Lower Court’s Prior Restraint Rests on an Incorrect Application of 
the Public Concern Test. 

A. The Public Concern Test Is Not Part of the Prior Restraint 
Analysis.   

The lower court did not conclude that the Times’ reporting on Project Veritas’ 

legal memos would cause immediate and irreparable public injury. (See Arcara, 68 

NY2d at 558.) Instead, it held that a prior restraint is justified here because “[i]t is 

clear that the memoranda themselves are not a matter of public concern.” (Decision 

& Order at 24.) In so holding, the court apparently concluded that the strong 

constitutional presumption against prior restraints applies only if the restraint is 

addressed to speech on a matter of public concern. This groundless attempt to graft 
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a threshold public concern test onto the prior restraint analysis violates the principle 

of editorial autonomy, which forbids the government from imposing its own views 

about the public’s legitimate news interests on the press.  

As the Court of Appeals recognized in Gaeta v New York News, Inc. (62 NY2d 

340 [1984]), “[d]etermining what editorial content is of legitimate public interest 

and concern is a function for editors.” (Id. at 349.) “The press, acting responsibly, 

and not the courts must make the ad hoc decisions as to what are matters of genuine 

public concern, and while subject to review, editorial judgments as to news content 

will not be second-guessed so long as they are sustainable.” (Id. (emphasis added); 

see also Miami Herald, 418 US at 258 (“The choice of material to go into a 

newspaper . . . constitute[s] the exercise of editorial control and judgment. It has yet 

to be demonstrated how governmental regulation of this crucial process can be 

exercised consistent with First Amendment guarantees of a free press as they have 

evolved to this time.”).) Here, the lower court did not just second-guess the Times’ 

judgment about what constitutes a matter of public concern; it usurped the Times’ 

authority to make that determination in the first instance.  

The lower court’s infringement of the Times’ editorial autonomy ultimately 

injures the public. The freedom of speech and of the press protects the right of the 

public “to receive information and ideas, regardless of their social worth.” (Stanley 

v Georgia, 394 US 557, 564 [1969] (citing Winters v New York, 333 US 507, 510 
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[1948]).) By interposing its subjective judgment between the right of a free press to 

publish and the right of the public receive information, the lower court’s prior 

restraint obstructs activity that is “fundamental to our free society.” (Id.)  It 

impermissibly interferes in the marketplace of ideas by denying members of the 

public their “well[-]settled . . . right to receive information and ideas,” (Figari v N.Y. 

Tel. Co., 32 AD2d 434, 441 [2d Dep’t 1969]) and form their own opinions. 

 The lower court’s imposition of a threshold public concern test was also 

doctrinally baseless. Speech “lack[ing] ‘religious, political, scientific, educational, 

journalistic, historical, or artistic value’ (let alone serious value) . . . is still sheltered 

from government regulation” in most contexts. (United States v Stevens, 559 US 

460, 479 [2010]; see also Cohen v California, 403 US 15, 25 [1971] (“[W]holly 

neutral futilities . . . come under the protection of free speech as fully as do Keats’ 

poems or Donne’s sermons.” (omissions in original) (quoting Winters, 333 US at 

528 [Frankfurter, J., dissenting])).) “Under our Constitution,” judgments about the 

value of the speech are “for the individual to make, not for the Government to decree, 

even with the mandate or approval of a majority.” (Brown v Ent. Merchs. Ass’n, 564 

US 786, 790 [2011] (quoting United States v Playboy Ent. Grp., Inc., 529 US 803, 

818 [2000]).) The courts have no more authority to restrict the public’s right to make 

those judgments than legislatures do.  
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Accordingly, the strong presumption against prior restraints is not limited to 

restraints on speech about matters of public concern. In Organization for a Better 

Austin, which concerned a prior restraint against the distribution of leaflets 

criticizing a real estate broker’s allegedly discriminatory practices, the Supreme 

Court held that “[a]ny prior restraint on expression” is presumptively 

unconstitutional. (402 US at 419.) Although the state appellate court had concluded 

that the restraint was justified because the defendants’ true “purpose in distributing 

their literature was not to inform the public, but to ‘force’ [the broker] to sign a no-

solicitation agreement,” the Supreme Court held that this distinction could not justify 

a prior restraint. (Id.) It also rejected the broker’s argument that an alleged “invasion 

of privacy” is “sufficient to support an injunction against peaceful distribution of 

informational literature” to the public. (Id. at 419–20.) The Court’s analysis did not 

turn on any judicial appraisal of the public’s interest in the defendants’ speech. 

 The Supreme Court has applied the public concern test in only two lines of 

First Amendment caselaw, neither of which governs here. First, the Court has held 

in a number of cases that the First Amendment provides special protection against 

liability, under a facially valid law, for speech on matters of public concern. (See 

Snyder v Phelps, 562 US  443, 451–52 [2011]; Bartnicki, 532 US at 533; Dun & 

Bradstreet v Greenmoss Builders, 472 US 749, 756–761 [1985].) Second, the Court 

has held that the First Amendment provides some protection for government 
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employees to speak about matters of public concern. (See Lane v Franks, 573 US 

228, 237 [2014] (citing Garcetti v Ceballos, 547 US 410, 418 [2006]); Connick v 

Myers, 461 US 138, 143–49 [1983].) The Court has never held that First Amendment 

presumptions against the validity of certain speech restrictions—such as content-

based statutes and prior restraints on persons who are not government employees—

apply only to restrictions on speech about matters of public concern. (See Stevens, 

559 US at 479–80.) 

The judiciary’s experience with the public concern test warns against its use 

as a yardstick for determining whether to impose prior restraints on the press. As the 

Supreme Court itself has acknowledged, “the boundaries of the public concern test 

are not well defined.” (Snyder, 562 US at 452 (quoting San Diego v Roe, 543 US 77, 

83 [2004 per curiam]).) Indeed, “courts have been anything but consistent in their 

determination of what speech” qualifies as speech on a matter of public concern. 

(Stephen Allred, From Connick to Confusion: The Struggle to Define Speech on 

Matters of Public Concern, 64 Ind LJ 43, 75 [1988]; see id. at 50–74 (collecting 

cases); accord Eugene Volokh, Free Speech & Information Privacy: The Troubling 

Implications of a Right to Stop People from Speaking About You, 52 Stan L Rev 

1049, 1097–98 [2000].)  

“Although broad categories can be identified, there exist contradictions within 

every category.” (Allred, 64 Ind LJ at 75.) This doctrinal confusion is a result of the 
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“almost unbridled discretion” courts enjoy “in determining what speech is on a 

matter of public concern.” (Id. (citing Toni M. Massaro, Significant Silences: 

Freedom of Speech in the Public Sector Workplace, 61 S Cal L Rev 1, 25 [1987]). 

See also Cynthia L. Estlund, Speech on Matters of Public Concern: The Perils of an 

Emerging First Amendment Category, 59 Geo Wash L Rev 1, 44–46 [1990]; Robert 

C. Post, The Constitutional Concept of Public Discourse: Outrageous Opinion, 

Democratic Deliberation & Hustler Magazine v. Falwell, 103 Harv L Rev 601, 670–

79 [1990].)  

This poorly defined, erratically applied test is particularly ill-suited to prior 

restraints on the press, which (by definition) vest trial courts with the grave power 

to suppress information before “all avenues of appellate review have been 

exhausted.” (Neb. Press Ass’n II, 427 US at 559.)  An appellate decision overturning 

a prior restraint cannot fully cure the damage to First Amendment interests inflicted 

during the pendency of the appeal. “Where . . . a direct prior restraint is imposed 

upon the reporting of news by the media, each passing day may constitute a separate 

and cognizable infringement of the First Amendment. The suppressed information 

grows older. Other events crowd upon it. To this extent, any First Amendment 

infringement that occurs with each passing day is irreparable.” (Neb. Press Ass’n v 

Stuart, 423 US 1327, 1329 [1975 Blackmun, J., in chambers] [Neb. Press Ass’n I].)  
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This case demonstrates the danger of incorporating the public concern test 

into the prior restraint analysis. The lower court has already suppressed the Times’ 

reporting for more than seven weeks on the basis of its conclusion that Project 

Veritas’ legal memoranda are not matters of public concern. If the court erred, its 

error irreparably interfered with the public’s right to receive information and to 

engage in debate. And, given the murkiness of public concern caselaw, there are 

likely to be many such errors any time courts are asked to evaluate what constitutes 

a matter of public concern. 

B. The Lower Court Misapplied the Public Concern Test. 

The lower court’s application of the public concern test was also 

fundamentally flawed. The court did not dispute that “aspects of Project Veritas 

and/or its journalistic methods” are subjects of “public interest,” but it concluded 

that “[a] client seeking advice from its counsel simply cannot be a subject of general 

interest and of value and concern to the public,” and that “[i]t is not the public’s 

business to be privy to the legal advice that this plaintiff or any other client receives 

from its counsel.” (Decision & Order at 24.)  

To be sure, attorney–client communications are highly sensitive. Out of 

respect for that sensitivity, attorneys are ethically obligated to keep such 

communications confidential, and the communications themselves are privileged 
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against disclosure in the legal system.1 However, neither an attorney’s duty of 

confidentiality nor the attorney–client privilege obligates third parties, such as 

newspapers, to maintain the confidentiality of attorney–client communications that 

they have lawfully acquired outside of the discovery process. (Cf. Seattle Times Co. 

v Rhinehart, 467 US 20, 34 [1984] (“[A] protective order prevents a party from 

disseminating only that information obtained through use of the discovery process. 

Thus, the party may disseminate the identical information covered by the protective 

order as long as the information is gained through means independent of the court’s 

processes.”).)  

Even if the Times’ source for the memoranda breached a legal duty in 

conveying the documents, that fact would not impose on the Times a duty to keep 

the memoranda confidential. In Bartnicki, the Supreme Court held that a radio talk 

show host could not be held liable for the “intentional disclosure of an illegally 

intercepted cellular telephone conversation about a public issue,” where the 

defendant “did not participate in the interception,” even if he “did know—or at least 

had reason to know—that the interception was unlawful.” (532 US at 517–18.) In 

 
1 Even in those contexts, respect for the confidentiality of attorney–client 
communications sometimes bows to other considerations. (See Mohawk Indus., Inc. 
v Carpenter, 558 US 100 [2009] (holding that orders requiring the disclosure of 
attorney–client information are not immediately appealable under the collateral 
order doctrine).) 
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holding “that a stranger’s illegal conduct does not suffice to remove the First 

Amendment shield from speech about a matter of public concern” (id. at 535), the 

Court implicitly rejected the notion that a source’s unlawful conduct affects the 

public concern analysis. Here, too, any breach of confidentiality occasioned by the 

disclosure of Project Veritas’ memoranda to the Times would not affect the public 

interest in the information contained in those documents. 

At bottom, the lower court’s public concern analysis is founded on the 

sensitivity of the documents at issue. This is not a sound basis for a prior restraint. 

Information can be both highly sensitive and a matter of public interest, and “privacy 

concerns give way when balanced against the interest in publishing matters of public 

importance,” such as legal advice given to a prominent nonprofit organization 

regarding its journalistic practices. (Id. at 534 (holding that public interest in the 

negotiations over teachers’ compensation at Wyoming West Valley High School 

outweighed plaintiffs’ privacy interest under the federal Wiretap Act); see also, e.g., 

Fla. Star v B.J.F., 491 US 524 [1989] (holding that a newspaper could not be held 

liable for identifying a rape victim, after the victim’s name was erroneously 

disclosed by a police department in violation of state law); Smith v Daily Mail Publ’g 

Co., 443 US 97 [1979] (holding that newspapers could not be indicted for publishing 

the name of a minor charged as a juvenile offender without the permission of the 

juvenile court); Okla. Publ’g Co. v Okla. Cty. Dist. Ct., 430 US 308 [1977] 
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(reversing a pretrial order enjoining the media from publishing the identify of a 

minor involved in a juvenile hearing at which reporters were present); Cox Broad. 

Corp. v Cohn, 420 US 469 [1975] (holding that a television station could not held 

liable for identifying a rape-murder victim after obtaining the victim’s name from 

official court documents).) 

Many news stories of indisputable public interest are based on highly sensitive 

information, including attorney–client communications. The publication of the 

Panama Papers by a global consortium of news organization is a case in point.  “The 

papers—millions of leaked confidential documents from the Mossack Fonseca law 

firm in Panama—identify international politicians, business leaders and celebrities 

involved in webs of suspicious financial transactions,” the disclosure of which 

“raised questions about secrecy and corruption in the global financial system.” (What 

Are the Panama Papers?, N.Y. Times (Apr. 16, 2016), https://nyti.ms/3znkIQG.) 

The reporting on the leaked documents caused numerous public scandals. (See, e.g., 

Steven Erlanger, Stephen Castle & Rick Gladsone, Iceland’s Prime Minister Steps 

Down Amid Panama Papers Scandal, N.Y. Times, Apr. 6, 2016, at A1, available at 

https://nyti.ms/3mWLr1k; Rebecca R. Ruiz, After Panama Papers, A Raid at UEFA 

and New Questions for FIFA, N.Y. Times, Apr. 7, 2016, at B1, available at 

https://nyti.ms/34cG33K; Neil MacFarquhar & Stephen Castle, Panama Papers 
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Continue to Shake Leaders, Including Cameron and Putin, N.Y. Times, Apr. 8, 

2016, at A7, available at https://nyti.ms/3mWKqXi.)  

The value to the public in receiving the private, privileged information 

contained in the Panama Papers has been incalculable, fostering “the premises of 

democratic government and . . . the orderly manner in which economic, social, [and] 

political change” occurs in many countries around the globe.  (Immuno AG., 77 

NY2d at 255.) Under the lower court’s reasoning, however, the public officials and 

public figures whose attorney–client information was disseminated in the leak would 

have had grounds to enjoin any reporting derived from those documents. Nor is it 

difficult to find other examples of important stories that may have been suppressed 

if reporting on attorney–client documents could have been enjoined. (See, e.g., Philip 

J. Hilts, Tobacco Company Was Silent on Hazards, N.Y. Times, May 7, 1994, at A1, 

available at https://nyti.ms/3F3amqt (describing leaked Brown & Williamson 

Tobacco Corporation documents, including attorney–client communications, 

showing that the company refused to disclose the health risks associated with 

cigarettes).) 

Although the prior restraint in this case is based on CPLR 3101 (c), it is easy 

to imagine applications for prior restraint based on other statutes or on common-law 

privacy claims. If the strong presumption against prior restraints hinges on the public 

concern test, and if attorney–client communications are categorically defined as 



20 
 

matters of private concern, then anyone who might be embarrassed by reporting on 

these communications would be able to obtain an injunction against the press. Such 

a rule would not only nullify the presumption against prior restraints, it would 

deprive the American people of a great deal of vitally important information. 

CONCLUSION 

 For the reasons discussed above, this Court should vacate the lower court’s 

Decision & Order imposing a prior restraint on the Times. 
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Supreme Court of the State of New York 

Appellate Division:  Judicial Department 
Informational Statement (Pursuant to 22 NYCRR 1250.3 [a]) - Civil

Case Title:  Set forth the title of the case as it appears on the summons, notice of petition or order to 
show cause by which the matter was or is to be commenced, or as amended. 

For Court of Original Instance 

Date Notice of Appeal Filed 

For Appellate Division 

Case Type Filing Type 

Civil Action
CPLR article 75 Arbitration

CPLR article 78 Proceeding
Special Proceeding Other
Habeas Corpus Proceeding

Appeal
Original Proceedings

CPLR Article 78
Eminent Domain 
Labor Law 220 or 220-b
Public Officers Law § 36
Real Property Tax Law § 1278 

Transferred Proceeding
CPLR Article 78
Executive Law § 298

CPLR 5704 Review

Nature of Suit: Check up to  of the following categories which best reflect the nature of the case. 

Administrative Review Business Relationships Commercial Contracts
Declaratory Judgment Domestic Relations Election Law Estate Matters
Family Court Mortgage Foreclosure Miscellaneous Prisoner Discipline & Parole
Real Property

(other than foreclosure)
Statutory Taxation Torts

- against -

Informational Statement - Civil

Action Commenced under CPLR 214-g

Second

PROJECT VERITAS

THE NEW YORK TIMES COMPANY, MAGGIE ASTOR, TIFFANY HSU,
AND JOHN DOES 1-5
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Appeal 

Paper Appealed From (Check one only): If an appeal has been taken from more than one order or 

judgment by the filing of this notice of appeal, please 

indicate the below information for each such order or 

judgment appealed from on a separate sheet of paper. 

Amended Decree

Amended Judgement

Amended Order

Decision

Decree

Determination

Finding

Interlocutory Decree

Interlocutory Judgment

Judgment

Order

Order & Judgment

Partial Decree

Resettled Decree

Resettled Judgment

Resettled Order

Ruling

Other (specify):

Court: County: 

Dated: Entered: 

Judge (name in full): Index No.: 

Stage:     Interlocutory    Final    Post-Final Trial:      Yes    No      If Yes:    Jury     Non-Jury 

Prior Unperfected Appeal Information 

Are any appeals arising in the same action or proceeding currently pending in the court?  Yes     No

If Yes, please set forth the Appellate Division Case Number assigned to each such appeal. 

Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other 

jurisdiction, and if so, the status of the case: 

Original Proceeding 

Commenced by:     Order to Show Cause    Notice of Petition    Writ of Habeas Corpus Date Filed: 

Statute authorizing commencement of proceeding in the Appellate Division: 

Proceeding Transferred Pursuant to CPLR 7804(g) 

Court: County: 

Judge (name in full): Order of Transfer Date: 

CPLR 5704 Review of Ex Parte Order: 

Court: County: 

Judge (name in full): Dated: 

Description of Appeal, Proceeding or Application and Statement of Issues 

Description:  If an appeal, briefly describe the paper appealed from.  If the appeal is from an order, specify the relief 

requested and whether the motion was granted or denied.  If an original proceeding commenced in this court or transferred 

pursuant to CPLR 7804(g), briefly describe the object of proceeding.  If an application under CPLR 5704, briefly describe the 

nature of the ex parte order to be reviewed. 

Informational Statement - Civil

Supreme Court Westchester
12/27/2021 12/27/2021
Hon. Charles D. Wood 63921/2020

Appeal 2021-02719 is fully briefed but has not been calendared for argument.

Choose Court

Choose Court

Choose County

Choose County

Defendant The New York Times Company hereby appeals to the Appellate Division of the Supreme Court of the State of New
York, Second Judicial Department, from the Decision and Order of the Supreme Court, dated December 24, 2021, which granted
in part Plaintiff's Motion for an Order to Show Cause and ordered The New York Times Company and persons associated with it
to (1) not disseminate or transmit certain legal memoranda obtained by The New York Times through the newsgathering efforts
of its reporters; and (2) turn over to Plaintiff, delete/ destroy, and/ or seek to retrieve from others copies of the legal memoranda.

2021-02719
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Issues:  Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review

Party Information 

Instructions:  Fill in the name of each party to the action or proceeding, one name per line.  If this form is to be filed for an

appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this 

form is to be filed for a proceeding commenced in this court, fill in only the party’s name and his, her, or its status in this 

court.

No. Party Name Original Status Appellate Division Status 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Informational Statement - Civil

Defendant The New York Times Company respectfully submits that the Decision and Order, which prohibits The New York Times
Company from disseminating or publishing certain newsworthy information and forces The New York Times Company "immediately"
to destroy and/or produce to Project Veritas all copies of certain materials obtained as part of The Times's newsgathering activities,
is a paradigmatic example of an unconstitutional prior restraint. See, e.g., Alexander v. United States, 509 U.S. 544, 550 (1993)
(“Temporary restraining orders and permanent injunctions—i.e., court orders that actually forbid speech activities—are classic
examples of prior restraints.”). This extraordinary remedy, “the most serious and the least tolerable infringement on First Amendment
rights,” Nebraska Press Association v. Stuart, 427 U.S. 539, 559 (1976), was issued without any evidence of "immediate and
irreparable injury" to the public. East Meadow Association v. Board of Education of Union Free School District No. 3, County of
Nassau, 18 N.Y.2d 129, 134 (1966). The Order unconstitutionally infringes upon The New York Times Company's rights under both
the First Amendment, which exist “to prevent previous restraints upon publication,” Near v. Minnesota ex rel. Olson, 283 U.S. 697,
713 (1931), and contravenes well-settled United States Supreme Court authority prohibiting such orders, see, e.g. Seattle Times Co.
v. Rhinehard, 467 U.S. 20, 34 (1984); Bartnicki v. Vopper, 532 U.S. 514 (2001), and also under the even more speech-protective
New York Constitution. Furthermore, in granting the Order, the lower court exceeded its authority under CPLR § 3103 and granted
relief that is entirely unrelated to disclosure specifically, or even to the underlying defamation action more generally. Therefore, The
New York Times Company respectfully requests that the Appellate Division stay the portions of the order purporting to require
"immediate" actions by The New York Times Company—actions causing injury that could not be undone even if the Court later
grants this appeal in full—and that it vacate the entire order.

The New York Times Company Defendant Appellant
Maggie Astor Defendant None
Tiffany Hsu Defendant None
Project Veritas Plaintiff Respondent
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Attorney Information 

Instructions:  Fill in the names of the attorneys or firms for the respective parties.  If this form is to be filed with the 

notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division, 

only the name of the attorney for the petitioner need be provided.  In the event that a litigant represents herself or 

himself, the box marked “Pro Se” must be checked and the appropriate information for that litigant must be supplied 

in the spaces provided. 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represente (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Informational Statement - Civil

Jay Ward Brown/ Ballard Spahr LLP
1909 K Street, NW, 12th Floor

Washington DC 20006-1157 (202) 508-1136
brownjay@ballardspahr.com

1, 2, 3
Thomas B. Sullivan/ Ballard Spahr LLP

1675 Broadway, 19th Floor
New York NY 10019-5820 (212) 850-6139

sullivant@ballardspahr.com

1, 2, 3
Elizabeth Seidlin-Bernstein/ Ballard Spahr LLP

1735 Market Street, 51st Floor
Philadelphia PA 19103-7599 (215) 988-9774

seidline@ballardspahr.com

Robert Spolzino/ Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara, Wolf & Carone, LLP
81 Main Street, Suite 306

White Plains NY 10601 (914) 607-7010
rspolzino@abramslaw.com

4
Justin T. Kelton/ Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara, Wolf & Carone, LLP

81 Main Street, Suite 306
White Plains NY 10601 (914) 607-7010

jkelton@abramslaw.com

4
Elizabeth M. Locke, P.C./ Clare Locke LLP

10 Prince Street
Alexandria VA 22314 (202) 628-7400

libby@clarelocke.com

1, 2, 3

4
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Attorney Information 

Instructions:  Fill in the names of the attorneys or firms for the respective parties.  If this form is to be filed with the 

notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division, 

only the name of the attorney for the petitioner need be provided.  In the event that a litigant represents herself or 

himself, the box marked “Pro Se” must be checked and the appropriate information for that litigant must be supplied 

in the spaces provided. 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represente (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Attorney/Firm Name: 

Address: 

City: State: Zip: Telephone No: 

E-mail Address:

Attorney Type:  Retained       Assigned       Government       Pro Se       Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above : 

Informational Statement - Civil

Andrew C. Phillips/ Clare Locke LLP
10 Prince Street

Alexandria VA 22314 (202) 628-7400
andy@clarelocke.com

4
Stephen Klein/ Barr & Klein PLLC

1629 K Street NW Ste. 300
Washington DC 20006 (202) 804-6676

steve@barrklein.com

4
Benjamin Barr/ Barr & Klein PLLC

444 N. Michigan Ave
Chicago IL 60611 (202) 595-4671

ben@barrklein.com
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AFFIRMATION OF SERVICE

Joel Kurtzberg, an attorney duly admitted to practice before the Courts of the State of New 

York, affirms the following under penalty of perjury: 

I am over eighteen years of age, am not a party to this action, and reside in the County of 

New York, State of New York.  On the 27th day of December 2021, I served the foregoing 

NOTICE OF APPEAL and INFORMATIONAL STATEMENT via the Court’s electronic 

filing system and electronic mail upon the following counsel of record: 

Robert Spolzino Elizabeth M. Locke, P.C. (admitted pro hac vice) 
Justin T. Kelton Andrew C. Phillips (admitted pro hac vice)  
ABRAMS, FENSTERMAN, FENSTERMAN, EISMAN, CLARE LOCKE LLP 
FORMATO, FERRARA, WOLF & CARONE, LLP 10 Prince Street 
81 Main Street, Suite 306 Alexandria, VA 22314 
White Plains, NY 10601 Telephone: (202) 628-7400 
Telephone: (914) 607-7010 libby@clarelocke.com 
rspolzino@abramslaw.com andy@clarelocke.com 
jkelton@abramslaw.com 

Stephen R. Klein (admitted pro hac vice) 
Benjamin Barr (admitted pro hac vice) 
BARR & KLEIN PLLC 
1629 K Street NW Ste. 300 
Washington, D.C. 20006 
Telephone: (202) 804-6676 
steve@barrklein.com 
ben@barrklein.com 

Counsel for Plaintiff Project Veritas

Dated:  December 27, 2021
/s/ Joel Kurtzberg                    
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION SECOND DEPARTMENT 
--------------------------------------------------------------X 
PROJECT VERITAS, 
         Plaintiff-Respondent, 
vs. 
THE NEW YORK TIMES COMPANY, 
         Defendant-Appellant, 
and 
MAGGIE ASTOR, TIFFANY HSU, and JOHN 
DOES 1-5, 
         Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

AFFIDAVIT OF SERVICE 
 
Appellate Division Docket 
No. 2021-09551 
 
Westchester County Index 
No. 63921/2020 

--------------------------------------------------------------X 
STATE OF NEW YORK  ) 
COUNTY OF NEW YORK  ) ss: 
 
I, LOURDES CHAVEZ, being duly sworn, depose and say that: 

1. I am not a party to the above-captioned action, am 18 years of age or older, 
and am an employee of the New York Civil Liberties Union. 

2. On the 10 day of January, 2022, I served one true and correct copy of the 
Motion for Leave File Proposed Brief of Amici Curiae American Civil 
Liberties Union, New York Civil Liberties Union, and National Coalition 
Against Censorship in Support of Defendant-Appellant The New York 
Times Company, and all supporting papers, on each of the individuals listed 
below. 

3. The method of service was by electronic mail and USPS next-day mail and 
electronic mail. 

4. The names of the individuals served and the addresses at which service was 
made are as follows: 
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